
C.  Dispute Settlement Body

1. The Dispute Settlement Understanding

The Understanding on Rules and Procedures Governing the Settlement of Disputes (“Dispute Settlement
Understanding” or “DSU”), which is annexed to the WTO Agreement, provides a mechanism to settle
disputes under the Uruguay Round Agreements.  Thus, it is key to the enforcement of U.S. rights under
these Agreements.  

The DSU is administered by the Dispute Settlement Body (“DSB”), which includes representatives of all
WTO Members.  The DSB is empowered to establish dispute settlement panels, adopt panel and Appellate
Body reports, oversee the implementation of panel recommendations adopted by the DSB and authorize
retaliation.  The DSB makes all its decisions by "consensus."  Annex II at the end of this chapter provides
more background information on the WTO dispute settlement process.

Dispute Settlement Body Actions in 2001

The DSB met 21 times in 2001 to oversee disputes and to take care of tasks such as electing Appellate
Body members and approving additions to the roster of governmental and non-governmental panelists.

Roster of Governmental and Non-Governmental Panelists:  Article 8 of the DSU makes it clear that
panelists may be drawn from either the public or private sector and must be “well-qualified,” such as
persons who have served on or presented a case to a panel, represented a government in the WTO or the
GATT, served with the Secretariat, taught or published in the international trade field, or served as a
senior trade policy official.  Since 1985, the Secretariat has maintained a roster of non-governmental
experts for GATT 1947 dispute settlement, which has been available for use by parties in selecting
panelists.  In 1995, the DSB agreed on procedures for renewing and maintaining the roster, and expanding
it to include governmental experts.  In response to a U.S. proposal, the DSB also adopted standards
increasing and systematizing the information to be submitted by roster candidates, to aid in evaluation of
candidates’ qualifications and to encourage the appointment of well-qualified candidates who have
expertise in the subject matters of the Uruguay Round Agreements.  In 2001, the DSB approved by
consensus a number of additional names for the roster.  The United States scrutinized the credentials of
these candidates to assure the quality of the roster.

The present WTO panel roster appears in the background information in annex II.  The list in the roster
notes the areas of expertise of each roster member (goods, services and/or TRIPS).  

Rules of Conduct for the DSU:  The DSB completed work on a code of ethical conduct for WTO dispute
settlement and on December 3, 1996, adopted the Rules of Conduct for the Understanding on Rules and
Procedures Governing the Settlement of Disputes.  A copy of the Rules of Conduct was printed in the
Annual Report for 1996 and is available on the WTO and USTR websites.  There were no changes in
these Rules in 2001.

The Rules of Conduct were designed to elaborate on the ethical standards built into the DSU, and to
maintain the integrity, impartiality and confidentiality of proceedings conducted under the DSU.  The
Rules of Conduct require all individuals called upon to participate in dispute settlement proceedings to
disclose direct or indirect conflicts of interest prior to their involvement in the proceedings, and to conduct
themselves during their involvement in the proceedings so as to avoid such conflicts.  The Rules of
Conduct also provide parties to a dispute an opportunity to address potential material violations of these
ethical standards.  The coverage of the Rules of Conduct exceeds the goals established by Congress in



section 123(c) of the Uruguay Round Agreements Act (URAA), which directed the USTR to seek conflict
of interest rules applicable to persons serving on panels and members of the Appellate Body.  The Rules of
Conduct cover not only panelists and Appellate Body members, but also (1) arbitrators; (2) experts
participating in the dispute settlement mechanism (e.g., the Permanent Group of Experts under the
Subsidies Agreement); (3) members of the WTO Secretariat assisting a panel or assisting in a formal
arbitration proceeding; (4) the Chairman of the Textile Monitoring Body (“TMB”) and other members of
the TMB Secretariat assisting the TMB in formulating recommendations, findings or observations under
the Agreement on Textiles and Clothing; and (5) support staff of the Appellate Body.

As noted above, the Rules of Conduct established a disclosure-based system.  Examples of the types of
information that covered persons must disclose are set forth in Annex II to the Rules, and include the
following: (1) financial interests, business interests, and property interests relevant to the dispute in
question; (2) professional interests; (3) other active interests; (4) considered statements of personal opinion
on issues relevant to the dispute in question; and (5) employment or family interests.

Appellate Body:  The DSU requires the DSB to appoint seven persons to serve on an Appellate Body,
which is to be a standing body, with members serving four-year terms, except for three initial appointees
determined by lot whose terms expired at the end of two years.  At its first meeting on February 10, 1995,
the DSB formally established the Appellate Body, and agreed to arrangements for selecting its members
and staff.  They also agreed that Appellate Body members would serve on a part-time basis, and sit
periodically in Geneva.  The original seven Appellate Body members, who took their oath on December
11, 1995, were: Mr. James Bacchus of the United States, Mr. Christopher Beeby of New Zealand,
Professor Claus-Dieter Ehlermann of Germany, Dr. Said El-Naggar of Egypt, Justice Florentino Feliciano
of the Philippines, Mr.  Julio Lacarte-Muró of Uruguay, and Professor Mitsuo Matsushita of Japan.  On
June 25, 1997, it was determined by lot that the terms of Messrs.  Ehlermann, Feliciano and Lacarte-Muró
would expire in December 1997.  The DSB agreed on the same date to reappoint them for a final term of
four years commencing on 11 December 1997.  On October 27, 1999 and November 3, 1999, the DSB
agreed to renew the terms of Messrs.  Bacchus and Beeby for a final term of four years, commencing on
December 11, 1999, and to extend the terms of Dr.  El-Naggar and Professor Matsushita until the end of
March 2000.  On April 7, 2000, the DSB agreed to appoint Mr.  Georges Michel Abi-Saab of Egypt and
Mr. A.V.  Ganesan of India to a term of four years commencing on June 1, 2000.  On May 25, 2000, the
DSB agreed to the appointment of Professor Yasuhei Taniguchi of Japan to serve through December 10,
2003, the remainder of the term of Mr. Beeby, who passed away on March 19, 2000.  On September 25,
2001, the DSB agreed to appoint Mr. Luiz Olavo Baptista of Brazil, Mr. John S Lockhart of Australia and
Mr. Giorgio Sacerdoti of Italy to a term of four years commencing on December 19, 2001.  The names and
biographical data for the Appellate Body members are included in Annex II.

The Appellate Body has also adopted Working Procedures for Appellate Review.  On February 28, 1997,
the Appellate Body issued a revision of the Working Procedures, providing for a two-year term for the
first Chairman, and one-year terms for subsequent Chairmen.  Mr. Lacarte-Muró, the first Chairman,
served until February 7, 1998; Mr. Beeby served as Chairman from February 7, 1998 to February 6, 1999;
Mr. El-Naggar served as Chairman from February 7, 1999 to February 6, 2000; and Mr. Feliciano served
as Chairman from February 7, 2000 to February 6, 2001; and Mr. Bacchus’s term as Chairman runs from
February 7, 2001 to February 6, 2002.

In 2001, the Appellate Body issued nine reports, of which six involved the United States as a party and are
discussed in detail below.  The three other reports concerned France’s measures affecting asbestos and
asbestos-containing products, Thailand’s anti-dumping duties on steel and H-beams from Poland, and the
European Communities’ anti-dumping duties on cotton type bed linen from India.  The United States
participated in all three of these proceedings as an interested third party.  



Prospects for 2002

In 2002, we expect that the DSB will continue to focus on the administration of the dispute settlement
process in the context of individual disputes.  Experience gained with the DSU will be incorporated into
the U.S. litigation and negotiation strategy for enforcing U.S. WTO rights, as well as the U.S. position on
DSU reform.  DSB Members will continue to consider reform proposals in 2002.  


